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Chi ef Counsel

Janmes C. Stewart
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OPIl NI ON

This appeal is nade pursuant to section 18594
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Leon C Harwood
agai nst a proposed assessnent of personal income tax and
penalty in the total amount of $628.20 for the year 1974.

Appellant, a California resident, did not file
a state personal incone tax return for the year 1974,
Consequently, respondent issued a proposed assessnent
based upon enployer information reports concerning appel -
| ant's income, and included a 25 percent penalty for
faiiure to file a return

APPeI!ant's primary contention is that he did
not have sufficient income to require the filing of a
return because the Federal Reserve notes which he received
as incone are either valueless or of nomnal value. He
urges that these Federal Reserve notes are not dollars
but are actually dishonored prom ses to pay dollars, and
that his constitutional rights are violated if these
notes are regarded as representing taxable incone. He
has al so directed many additional constitutional chal-

| enges to provisions of the California Personal |ncone
Tax Law and to various federal statutes.
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Wth respect to nost of these contentionsi we
bel i eve the passage of Proposition 5 by the voters on
Juhe 6; 1978, adding sectish 3.5 to article Il of the
Cal'i fornia Constitution; precludes our determning that
the statutory provisions involved are unconstitutional

Of unenforceable. -

Mor eover, this board has g4 well established
policy of abstention from deciding constitutional queés-
tions in appeals involving deficiency asséssmerits.
(Appeal of Ruben B, Salas, Cal. st. Bd. of Equal;; Sept:
27, 1.978; Appeal of Myrtle T, Peterson, Cal. St, Bd, of
Equal., ApriT 6, 19/8; Appeal of Iris E. Clark, Cal. St:
Bd: of Eqial., Mar¢h 8, T9706.) I'MT'S  policy is based
upon the absence of specific statutory authority which
woul d aliow the Franchise Tax Board to obtain judicial’
review of an adverse decision in a Case of this type;
and our belief that such review should be available for.
questions of constitutional inportance; (Appeal.. of ¢,
Pardee Erdman, Cal. st. Bd. of Equal., Feb. 18,71970.)

_ "With respect to the penalty for failure to

file a tinmely return (Rev; & Tax, Code, § 18681), the

asséssment of this penalty nust be sustained unless the

t axpayer establishes that: the failure to file was due to

reasonabl e cause and not due to willful neglect. (See

Appéal of Ruben B. Salas; supra; Appeal of Arthur W Keech; L
cal. St; Bdr of Equal;, duly 26, I977.) Appellant has otfered

no explanation of his failure to file a return other than on
‘constitutional grounds. Thus, we must concliide that the

pénalty was. préperly imposed.

__ rgr the- foregoing reasons, respondent's -actiot
miist be sustained.
ORDER
Pursiant t0 the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor;

IT |S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code; that the action of the Franchi se Tax Boadrd on the
protest of Leon €. Harweod against a proposed assessnent
of personal incone tax and penalty in the total anount
of $628.20 fdr the year 1974, be and the same i s hereby
sust ai ned.
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Done at Sacramento, California, this 5th  gay

of December,

1978, by the State Board of Equalization.

< /%/Z«y //LZChairman
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